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CURRENT TOPICS 


Fusion Again 


WE are honoured by special mention in Mr. L. C. B. 
GOWER’s article on the future of the legal profession in the 
October issue of the Modern Law Review. Among the short- 
term reforms which he suggests are most likely is the merger 
of the two branches of the legal profession. Mr. Gower 
writes: ‘I should not have thought that the main objection 
(expense) required further argument had it not been recently 
denied by a learned contributor to THE SOLIcIToRS’ JOURNAL 
(90 Sox. J. (1946), pp. 215 and 319) on the ground, as I 
understand him, that even in a merged profession the lawyer 
arguing the case would still need to have a brief and be 
attended in court.’’ Mr. Gower meets this argument with 
the following points: (1) the barrister has to learn his brief 
from scratch, but in a merged system would be familiar with 
the case from the beginning ; (2) the “‘ numerous conferences ”’ 
between barrister and solicitor would be avoided ; (3) fees 
would be less lavish ; (4) the arbitrary and expensive rules of 
etiquette regarding the approach to a leader and the two- 
thirds rule would be abolished ; (5) too many cases are sent 
to counsel for his opinion in order merely to shift respon- 
sibility ; (6) “‘ at present nearly every solicitor is overworked ; 
on the other hand, some 80 per cent. of the Bar have little or 
nothing to do, whereas the remaining 20 per cent. are earning 
inflated fees for work which they are too busy to do properly.” 
Some of these points are arguments and others are 
inaccuracies. As to point (1), if a barrister has to learn 
“ from scratch,” he is usually expert at it ; he thereby has a 
more detached attitude than the solicitor who has had the 
client’s woes soaked into him for months and perhaps years, 
and he is thus enabled to co-operate better with the judge, 
and to become a better judge himself at a later date. Points 
(2), (3), (5) and (6) are almost completely untrue. Only one 
conference is marked on a brief and more are rarely held ; fees 
are generally not lavish, and fusion is a drastic remedy for 
the exceptional case; if responsibility is shifted for an 
opinion, so is the time spent on giving it, and it is difficult 
to see how any great expense would be saved by a barrister 
working in the solicitor’s office. As to proposition (6), every 
working solicitor knows that he is overworked because of 
shortage of office boys and of experienced staff, and that in 
fact his statement about the Bar is the reverse of the truth. 
As we have stated in previous articles, we have an open mind 
about fusion, but the argument about expense fails to 
convince us, especially if it has to be supported by such 
inaccuracies as those in Mr. Gower’s article. 
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Independence of the Legal Profession 


“ THERE is far too great a tendency in these days 
has only tocompare the size of a volume of statutes passed, say, 
in 1909 with that of a volume of statutes passed in the year 
1945 to appreciate the point—to imagine that all the ills of 
the human race can be cured by Act of Parliament, and that 
man can be made to live and move and have his being by grace 
of Parliament and a volume of statutes, with the gaps in the 
menu filled in with Orders in Council and Departmental 
regulations.”’ With these words of the first peace-time 
President of the Incorporated Law Society of Liverpool, 
uttered in the course of his address to the society at its 
119th annual meeting last month, there will be much 
agreement. The same reaction against too much law-making 
was felt in another day and age, when the poet said: “‘ How 
small a part of all that men endure Is that which kings or 
laws can cause or cure.”” Whatever may be the truth of this 
statement, which was a favourite subject for debate at least 
a generation ago, few will dispute another ‘proposition put by 
the President, that the maintenance of the independence of 
the legal profession is a great safeguard for the future in this 
uncertain world. A milestone in the history of that 
independence, according to his address, was when the 
Solicitors Act was passed. A fresh milestone, he said, was 
the statement of the Lord Chancellor in the House of Lords 
on 18th February last, that the Government accepted the 
view that the new scheme of legal aid should be administered 
by the legal profession and not by the State or the local 
authority. If laws cannot be the main cure for human ills, 
lawyers can at least do their part to assuage them, and they 
need no driving or goading towards public service by govern- 
mental authorities. Their record of gratuitous public service 
proves this, if proof is needed. 


The Manchester and Salford Poor Man’s Lawyer 
Association 

In their report for the year which ended on the 31st March, 
1946, the committee of the Manchester and Salford Poor 
Man’s Lawyer Association state that the number of cases 
referred to solicitors has increased from 692 to 804, and the 
number of cases referred to the Poor Persons Committee 
has increased from 182 to 322. A summary of the proportion 
of cases falling under the different branches of law with 
comparable figures for 1944-45 shows an increase in matri- 
monial and family cases from 38 per cent. to 46 per cent., 
and landlord and tenant cases from 10 per cent. to 12 per 
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cent. Other cases have remained about the same in number, 
but hire purchase cases have fallen from 3 per cent. to 1 per 
cent., master and servant from 3 per cent. to 1 per cent., and 
debts and moneylenders from 4 per cent. to 1°5 per cent. 
The foregoing figures do not include the Association’s work 
under the national scheme for free legal aid for members 
of H.M. Forces. With regard to their work during the war 
the report states that perhaps the strongest inducement 
to carry on, and the most satisfying reward for doing so, has 
been the unquestioning assumption on all sides that the Poor 
Man’s Lawyer would always be there to help. The wife of a 
soldier serving in Burma brought a letter from her husband 
at the height of the Japanese campaign in which he said, 
“If Aunt Fanny tries any funny stuff, you go to the Poor 
Man’s Lawyer at Zion.”’ In fairness it should be added 
that it transpired that his aunt was as determined as any- 
one that the estate in question should be administered 
according to law. The Association welcomes the report 
of the Rushcliffe Committee on Legal Aid, but, contrary to 
the view of that committee, recommend the inclusion of the 
drafting of wills and probate matters in the scheme, not 
because there are likely to be very many cases, but because it is 
undesirable, if a national scheme is to be started, to exclude 
any form of legal aid and legal advice for which there is 
a need. 
Liverpool Poor Persons Committee 


AN indication of the extent of the gratuitous legal work 
undertaken by solicitors in Liverpool is contained in the 
report of the committee of the Incorporated Law Society of 
Liverpool to the 119th annual meeting. It states that the 
members of the committee of the society were nominated 
and duly appointed by the Lord Chancellor to constitute the 
Poor Persons Committee for the ensuing year, with Mr. G. A. 
RICHARDS as hon. secretary. During the year 329 applica- 
tions were received, of which eighty were granted, 103 refused, 
forty-seven otherwise disposed of and ninety-nine are pending. 
In addition to the formal applications, numerous applicants 
are interviewed and advised as to their position. Members 
of the Forces, stationed locally, whose home address is outside 
the society’s area, have been given assistance and advice in 
preparing their applications for the appropriate committee. 
The number of persons interviewed during the past twelve 
months has been over 1,400. Prior to the establishment of 
a local branch of the Services Divorce Department in 
Liverpool, the secretary frequently acted as agent for the 
Services Department by taking statements from witnesses 
and arranging for service of petitions, etc. The report further 
states that members of H.M. Forces who applied for assistance 
whilst in the Forces are eligible for legal aid under the Poor 
Persons Rules after demobilisation even though their means 
exceed the income limit, but in cases where the serviceman 
applied after demobilisation, he is not so eligible if his civilian 
earnings exceed the income limit of £4 per week. Men 
returning from service abroad are frequently unaware of the 
wife’s infidelity until after demobilisation and are therefore 
unable to apply for legal aid while in the Forces. As a result, 
cases which could well be classified as service cases have to 
be dealt with by Poor Persons Committees as civilian cases. 


Marriage Law Reform Committee 


WHETHER the time is ripe for further reforms in the direction 
of easier divorce may be doubted. The staggering increase 
in divorce since the war has undoubtedly led to the swelling 
of the ranks of those who are alarmed at the tendencies which 
now appear to be prevalent in the direction of the disruption 
of family life. However, a band of reformers, whose sincerity 
it is not possible to doubt, have formed a Marriage Law Reform 
Committee, the objects of which appear to be to render 
divorce easier, because its present cost and delay will still 
send parties to magistrates for separations and “this will 
continue until all cases are transferred to the county courts.” 
They state also that the grounds for divorce need extending 
and suggest that after a separation of, say, two years, a court 
should be able to grant a divorce on the application of either 
party if satisfied that it is in the public interest. They further 
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suggest the abolition of the office of the King’s Proctor and 
of the laws about collusion and the disclosure of a petitioner’s 
conduct. These and other changes, it is stated, need investiga- 
tion by a Government inquiry similar to the Royal Commission 
on Divorce of 1912, which recommended reforms which were 
not achieved until 1937. The committee express confidence 
that they will secure enough public support to get a new law 
within the next five years. The committee’s view, with which 
not all will agree, is that further divorce law reform will not 
encourage frivolous divorces, as “‘ experience shows that 
nearly all men and women desire a stable permanent union 
and they only invoke the aid of the law when their marriage 
is past all mending.”’ Solicitors who sympathise with these 
views are invited to communicate with the Secretary at 
20, Buckingham Street, Strand, W.C.2. 


Local Authorities and Family Allowances 

In Circular 221/46 issued on 29th November, 1946, the 
Ministry of Health gives some guidance as to the effect of the 
payment of family allowances and of the recent increase in 
the rate of old age pensions on relief under the poor law, 
financial assistance under the Blind Persons Acts, tuberculosis 
allowances under Memorandum 266/T, and contributions 
towards the cost of hospital treatment and of maternity and 
child welfare services under the Public Health Acts. Local 
authorities are required by the relevant statutes to take 
account of the needs and resources of applicants for relief 
under the poor law or for financial assistance under the Blind 
Persons Acts, subject to certain “‘ disregards’ specified by 
statute. It follows that as family allowances and old age 
and blind persons’ pensions are not statutory “ disregards,” 
local authorities would be breaking the law if they did not 
take account of these sources of income. In other cases in 
which Jocal authorities are accustomed to make an assessment 
of resources, e.g., in determining the contribution to be made 
towards the cost of a service provided under the authorities’ 
maternity and child welfare powers, the statutes do not fetter 
the discretion of the authorities. But the Act and the 
regulations authorising the increased rate of old age pension 
are instalments of a complete plan, which plan aims at 
replacing payments made on an assessment of needs by 
payments made as of right, and so at reducing to the 
minimum the number of people who have to resort to 
assistance from general taxation or from the rates. The 
purpose of the Family Allowances Act was to supplement a 
man’s wages, which take no account of the size of his family. 
On the other hand, the income of a parent in receipt of 
assistance from the Assistance Board or of relief from a Public 
Assistance Authority has for many years been determined 
according to the size and composition of the applicant’s 
family. Similarly, the tuberculosis allowances payable under 
Memorandum 266/T vary according to the size and com- 
position of the recipient’s family. Thus, to disregard family 
allowances in assessing the resources or needs of an applicant 
for relief or for financial assistance under the Blind Persons 
Acts or for tuberculosis allowances, or, indeed, for any 
purpose for which the assessment already varies with the size 
of the applicant’s family, would be to make a double 
allowance for dependent children. It is a cardinal principle 
of the comprehensive plan as a whole that double allowances 
of this kind should be avoided. 


Contracts of Local Authorities: Fair Wages Clause 

CIRCULAR 206/46 issued by the Ministry of Health on 
16th November, 1946, brings to the notice of all local 
authorities the resolution with respect to the fair wages clauses 
in Government contracts passed by the House of Commons 
on the 14th October, replacing the previous resolution 
passed in 1909. It is stated that the form of fair wages clause 
which now appears in the model standing orders on contracts 
(which were issued as an enclosure to Circular 1388 of 
28th March, 1934), follows the fair wages resolution of the 
House of Commons passed in 1909, and that the model clause 
will be revised to follow the new resolution on the next 
reprint. The Minister believes that local authorities in their 
own standing orders have largely followed the clause set out 
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in the model and that they will now wish to consider the 
amendment of their standing orders to bring them into line 
with the new resolution of the House of Commons. The 
resolution required, infer alia, that the contractor should at 
all times during the continuance of a contract display, for 
the information of his workpeople, in every factory, workshop 
or place occupied or used by him for the execution of the 
contract, a copy of the resolution. The contractor should be 
responsible for the observance of the resolution by sub- 
contractors employed in the execution of the contract, and 
should if required notify the department of the names and 
addresses of all such sub-contractors. 


Local Government Examinations Board 

THE National Joint Council for Local Authorities’ Adminis- 
trative, Professional, Technical and Clerical Services recently 
appointed a Local Government Examinations Board of ten 
members under the chairmanship of Alderman Sir JAMEs 
AITKEN, J.P. (chairman of Lancashire County Council). In 
announcing the appointment of the Board the National 
Association of Local Government Officers state that its 
creation arises out of the new scheme of conditions of service 
for local government officers approved by the National Joint 
Council last February, and now adopted by more than 1,200 
out of 1,530 local authorities in England and Wales. The 
scheme provides that, in future, all new entrants to local 
government must pass a two-stage examination—a qualifying 
test of not less than school certificate standard, and a com- 
petitive test, with interview. These examinations will be 
arranged by local authorities or by provincial Whitley Councils 
acting for a group of authorities, and the Examinations Board 
will advise on the arrangements to be made for them. In 
addition, the scheme provides that no officer should be 


CRIMINAL LAW 
THE CRIMINAL 


In the debate on the Address the Government’s excuse for not 
introducing the long-promised Criminal Justice Bill as part of 
the session’s programme of legislation was the absence of 
adequate building to meet the reforms. Judging by present 
prospects that reason would postpone legislation for years to 
come. Needs must find a way when the devil drives. 

Lord Templewood was right in the Lords debate on penal 
reforms on 27th November in calling it a tragedy that the 
Criminal Justice Bill which only needed a few hours of dis- 
cussion to become law did not reach the statute book owing 
to the outbreak of war in September, 1939. Owing to 
the great increase in crime of all kinds, Lord Templewood 
said, if the case for reform was urgent in 1938, it was 
ten times more urgent now. His theme was that short 
sentences for minor delinquents and repeated sentences of 
a severe character for the habitual criminals had proved 
ineffective and that the young should be kept out of the 
ordinary prisons; that improvements and developments 
must be made in the law of probation; that extension of 
remand homes and Borstal treatment was needed; that 
new kinds of punishment for the young, such as attendance 
at centres on half-holidays, should be developed ; that there 
should be one determinate sentence for habitual criminals ; 
that corporal punishment be abolished ; and that the court 
should have power to insist on certain kinds of medical treat- 
ment in doubtful cases of abnormality; in short that a 
measure containing the reforms proposed in the 1938 Bill 
should be passed at once. 

Other speakers in the debate that followed supported 
Lord Templewood. Viscount Samuel made the point that 
flogging was enacted by Parliament in 1863 on account of 
a sudden wave of garrotting in London, but that that had 
ceased before the Act was passed. He added that this 
country was the only one in Europe to retain flogging as a 
judicial sentence. It was still continued in India, some of 
the British Dominions, and some backward states in the 
U.S.A. Lord Holden asked for higher rates of pay for 
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promoted from the general division of the salary scales (in 
which the maximum salary is £300 per annum for men and 
£240 for women, plus weightings of £30 and {24 respectively 
for those employed in the London area) without having 
first passed a special promotion examination or secured the 
qualifications of a recognised professional institute. It will 
be the function of the Examinations Board to devise and 
manage the projected promotion examination, to advise the 
National Joint Council on the facilities needed to enable 
candidates to prepare for it, and to keep under general review 
all the examinations which affect the local government service. 


Two Important Bills 

THE last fortnight has seen the introduction of two major 
Bills in Parliament. On 27th November the Transport Bill 
had its first reading in the House of Commons, and on 
5th December the Companies Bill was introduced in the House 
of Lords. The former measure bids fair to become the focal 
point of political controversy during the present session of 
Parliament, embodying as it does the most far-reaching 
proposals yet made by the Government in pursuance of their 
policy of nationalisation. The second reading of the Bill is 
expected before Christmas. By contrast, the proposed 
legislation regarding companies, though no less widespread 
in its impact on the public, will evoke but little party strife. 
It is based in the main on the recommendations of the 
Committee on Company Law Amendment, which sat under 
the chairmanship of Mr. (now Lord) Justice CoHEN, and 
reported on 18th July, 1945. Readers of this journal will 
remember the series of articles in which the Cohen Report 
was discussed at some length ; in forthcoming issues we hope 
to examine the Bill more particularly with reference to its 
deviations from and additions to that report. 


AND PRACTICE 


JUSTICE BILL 


probation officers than {£240 a year rising to £450 a year 
at about forty-five. Viscount Simon said that no objection 
could be taken that the draftsmen were too lazy, as the Bill 
was already drafted, and as for the objection that the building 
of prisons must not have priority over the building of houses, 
that was not the essence of the Bill, and it was far better 
to put in a provision that the building should be done as 
soon as may be, than not to pass the Bill at all. 

On the other hand Lord Saltoun expressed a view in favour 
of firmness and the retention of corporal punishment. The 
Lord Chancellor also warned the House that salvation would 
not necessarily be found in leniency, and said that deterrence, 
retribution and reform were separate ideas. He said that 
the Government were now paying towards the maintenance 
of probationers in hostels, and the salaries of probation officers 
were to be improved as from 1st December. Five additional 
Borstal institutions had been taken into use in 1946 and a 
sixth was to be opened shortly. They had also opened a new 
Borstal institution for girls. Further, they were developing 
the idea of minimum security prisons to effect rehabilita- 
tion. All that was being done, although the Bill was not 
being passed this session. There were matters in the 1938 
Bill with which they might not now agree, and it could not be 
introduced straight away because it was already drafted. 
However, his lordship concluded by saying that he regarded 
it as almost certain that it would be introduced next session. 
After Lord Templewood had expressed himself as “ gravely 
disappointed,” and pointed out that the proposals in the 
Bill were ‘founded on the reports of expert committees and 
consultations with prison workers, visitors and governors, 
his motion that a comprehensive measure of penal reform 
be passed into law without delay was passed by forty-five 
to thirteen. 

If the debate reflects the profound anxiety felt by all 
thinking persons at the increase in crime it also reveals a 
greater cleavage than in 1938 in opinions on the subject 
of leniency as a method of dealing with crime. This may 
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well be due to an increase in the number of sullen, recal- 
citrant and unregenerate young criminals as a result of the 
slackening of home influence in the war years. Experience 
of the magistrates’ and the juvenile courts to-day seems 
to support this. Many young defendants when asked to 
say whether they are sorry either maintain a sullen silence 
or else answer point blank that they are not sorry. This 
seems to point to a deficiency in good home influence. The 
Curtis Keport has shown that the multiplication of 
institutions cannot be a panacea for our social ills, and that 
it is difficult to find a complete synthetic substitute for the 
love and discipline of a good home. There will always, 


COMPANY LAW 
THE NAMES OF 


I CONCLUDED the first article on this topic last week by 
indicating the effect of what I called the “‘ statement of fact ”’ 
principle. This rule is well expressed in the case to which I 
referred, Turton v. Turton (1889), 42 Ch. D. 128, where it was 
held that, in the absence of any evidence that he was 
attempting to obtain an unfair advantage, John Turton, 
who had been trading as John Turton & Co., and who took 
his sons into partnership and started calling luis business 
John Turton & Sons, could not be prevented from doing this 
by a company which had been carrying on the same kind 
of business for some considerable time as Thomas Turton 
and Sons, Ltd., even though the nature of the two businesses 
was precisely similar, and it was held that some confusion 
between them was likely to arise. 

The ground for that decision apparently was that John 
Turton would be entitled to carry on business under his own 
name and he would be entitled to make the fact that he was 
so carrying on business known to the persons who dealt with 
him. Similarly, he was entitled to make known to those 
persons the fact that he was carrying on business in partner- 
ship with his sons, and it made no difference whether in the 
name of his business the sons were described by their names 
or by the more compendious collective expression “ sons.”’ 

The “statement of fact’’ principle is not confined, as I 
pointed out, to statements as to the persons who are carrying 
on the business, but extends to statements of the nature of 
the articles in which the business is carried on. One example 
of this is British Vacuum Cleaner Co., Ltd. v. New Vacuum 
Cleaner Co., Ltd. {1907} 2 Ch. 312, where the defendant 
company was held entitled to trade under its name. 
Similarly in The Society of Motor Manufacturers and 
Traders, Ltd. v. Motor Manufacturers & Traders Mutual 
Insurance Co., Ltd. {1925| Ch. 675 it was held that the 
plaintiff company was not entitled to a monopoly of its 
descriptive words. 

The principle is, however, subject to certain limitations 
in both classes of cases. In the latter class of cases where the 
statement of fact is a statement of the nature of the article 
dealt in, the descriptive words used by any business may 
become so identified with the products of that business that 
the owners of that business acquire the right to restrain the 
use of those words by any other person in a way calculated 
to cause confusion. This limitation is illustrated in the 
remarkable case of Reddaway v. Banham [1896) A.C. 199. 

The plaintiff in that case was a manufacturer of hair 
belting. The hair belting was a woven material largely used 
in preference to leather for driving machinery in hot climates. 
It was made by a number of people in England who all made 
it from a raw material imported into England. Before 
Reddaway’s time it had been sold as “ brown worsted ”’ 
or by various fancy names such as “ buffalo belting,” “ yak 
belting ”’ and “ crocodile belting.”’ It was generally believed 
that this raw material was a mixture of hair of sheep, goats 
and other eastern animals in which the hair of the camel might 
be found, and no doubt it was that idea that some camel 
hair might be found in the raw material that induced Reddaway, 
when looking for a name, to call his brown worsted belting 
“camel hair belting.”’ 
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however, be bad homes, and there will always be young people 
without homes. The cure seems to be twofold. First, 
there must be an elevation of the moral tone of the people ; 
this is a problem for the churches and the schools. Secondly, 
the punishments and reformative sentences awarded to young 
people must be modelled on those considered suitable by good 
parents, irrespective of academic theory on the advisability 
or otherwise of corporal punishment. In the meantime 
the improvement of institutional treatment is urgent and the 
statement of the Lord Chancellor that a penal reform measure 
will almost certainly be introduced next session is of good 
omen. 


AND PRACTICE 
COMPANIES—II 


Reddaway had made very satisfactory belting and the 
expression “ camel hair belting’ came to mean his belting 
and no one else’s, and as such it was widely known all over the 
world. This being the state of affairs, Banham started to 
manufacture a similar article and proceeded to call it first of 
all ‘‘ Arabian belting ’’ and then “ camel hair belting.” 

Fully confident, no doubt, of the prospects of preventing 
Banham using his own fancy name for “ belting,’’ Reddaway 
instituted an action, but to his great surprise and to the 
great surprise of his advisers, Banham proved at the trial— 
partly by the evidence of experts and partly by an exhibit 
collected from a living animal in the Zoological Gardens 
in Manchester—that the camel hair of commerce was, for 
the most part, composed of genuine camel's hair. This must 
have been a nasty blow, for if the name had been a fancy 
name, there would have been no question but that Banham 
would not have been entitled to use the name to describe 
his own products. The jury found that Banham had _en- 
deavoured to pass off his goods as the goods of the plaintiff 
and judgment was given for the plaintiff. 

The Court of Appeal, however, reversed this decision, 
being of the opinion that the words “‘ camel hair belting ”’ 
were descriptive of the article sold, the words “ camel hair ”’ 
indicating the material of which it was made, and that the 
defendant was entitled to use the same language with reference 
to the belting which he sold. Lord Esher, M.R., expressed 
the view that a manufacturer might obtain the right to prevent 
a person using a name which would be understood as his 
and the use of which would thus interfere with his trade, 
but that though this was the fundamental proposition, 
you could not restrain a man from telling the simple truth. 

The plaintiff appealed and his appeal was unanimously 
allowed by the House of Lords. Lord Macnaghten quoted, 
as an accurate expression of the law, the following proposition 
taken from the judgment of James, L.J., in Singer Manu- 
facturing Co. v. Loog (1880), 18 Ch. D. 395, at p. 412: 
oy: . that no man is entitled to represent his goods as 
being the goods of another man; and no man is permitted 
to use any mark, sign or symbol, device or other means 
whereby, without making a direct false representation 
himself to a purchaser who purchases from him, he enables 
such purchaser to tell a lie and to make a false representation 
to somebody else who is the ultimate customer.” Further, 
as Lord Halsbury, L.C., pointed out, the jury did find that 
one man’s goods were being sold as if they were the goods 
of another, and there was evidence on which they could 
so find, namely, evidence that though, at first sight, you 
might think the name used described the articles in question, 
yet to persons conversant with the trade it could only 
be taken to mean articles manufactured by a particular 
manufacturer. 

This particular case deals with the name under which 
articles are sold, though there can be no doubt that 
similar principles would be applied in a dispute about the 
names of businesses or of companies. It suggests that the 
illustration given in Turton v. Turton that in certain circum- 
stances a man may be restrained from trading under his own 
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name may be well founded. The reported cases do not, 
however, go so far. 

There is a number of cases illustrating that topic and one 
of the earlier ones, Tussaud v. Tussaud (1890), 44 Ch. D. 678, 
is a good example. The plaintiffs carried on the waxwork 
business of Madame Tussaud’s and the defendant, whose 
name was Louis Tussaud, had formerly been employed in 
the business which was at the date of the action being carried 
on by the plaintiffs. 

He had there learnt the business of modelling in wax and 
he had arranged for a company to be formed for the purpose 
of exhibiting waxworks. He was going to prepare the 
models and to manage the business, and it was proposed 
that the company should be called Louis Tussaud, Ltd. 
It was held that the company was not entitled to carry on 
business in this name, the normal result of which would be 
to lead people to go to the new company’s exhibition when 
they meant to go to the old Tussaud’s. 

In his judgment, Stirling, J., laid down the following 
propositions : Louis Tussaud was at perfect liberty to carry 
on, in his own name, an exhibition of waxworks. He might 
equally take partners into his business and carry it on in the 
name of Louis Tussaud & Co. Having done that he might 
sell the business to third parties who might continue to carry 
on the business under the same name, and Stirling, J., 
indicated that, in his opinion, if those third parties trans- 
ferred the business to a limited company, that company 
might be called Louis Tussaud & Co., Ltd. 
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Similar views have been expressed in later cases and it 
seems clear that if an individual has established the right 
to carry on a business under a particular name he mav transfer 
that business to a company called by the same name with 
the addition of the word “ limited,”’ provided that such name 
is not identical with that of an existing company, or, in 
the words of s. 17 of the Companies Act, “* so nearly resembling 
it as to be calculated to deceive.” If this statutory provision 
does give a wider protection to existing companies than the 
ordinary law it ceases to have any operation once that company 
has been registered with the name in question. The case of 
Reddaway v. Banham, however, suggests that a man may 
not, in every case, be entitled to trade with partners under 
his own name with the addition thereto of ‘‘ and Co.,”’ or even 
possibly in his own name alone, in certain circumstances, 
quite apart from any intention to take an unfair benefit 
by the similarity of the names being established. That 
would always be sufficient to entitle the owners of the older 
established name to relief. 

There is an interesting footnote to the Tussaud case in 
the latest edition of “Gore Browne.”” On p. 14 of the 
40th edition, it is stated that in the year 1937 a company was 
registered under the name of ‘“ Louis Tussaud’s Waxworks 
(Blackpool), Ltd.’’ for the purpose of acquiring the goodwill 
of the business which had been carried on for upwards of 
forty years under the style of ‘‘ Louis Tussaud’s Waxworks,”’ 
at Blackpool and elsewhere. 


A CONVEYANCER’S DIARY 


THE STATUTORY POWER OF ADVANCEMENT 


A FORTNIGHT ago I described the statutory power of 
maintenance under s. 31 of the Trustee Act, and the other 
provisions which are to be found in that section. I propose 
this week to give some account of the statutory power of 
advancement, which is contained in s. 32 of the Act. I last 
dealt with this subject in the “‘ Diary’ of 3rd March, 1945, 
to which reference may be made. 

Unlike the statutory power of maintenance, that of 
advancement applies only to trusts “ constituted or created ”’ 
after the end of 1925 (subs. (3)) ; there is no earlier statutory 
power, but many earlier instruments contain express powers 
to much the same effect. Section 32 is also restricted in its 
scope by subs. (2), which provides as follows :— 

“This section applies only where the trust property 
consists of money or securities or of property held upon trust 
for sale calling in and conversion, and such money or 
securities, or the proceeds of such sale calling in and 
conversion are not by statute or in equity considered as 
land, or applicable as capital money for the purposes of the 
Settled Land Act, 1925.” 

It might seem on the face of it that this subsection excludes 
trusts for sale of land from the scope of s. 32, in that the 
proceeds of sale are, by s. 28 of the Law of Property Act, 
applicable in the ways that capital moneys are applicable. 
In Re Stimpson [1931] 2 Ch. 77, Luxmoore, J., held, however, 
that subs. (2), whatever else it means, does not mean that. 
The learned judge said that it was difficult to understand what 
the subsection aimed at, there being, so far as he was aware, 
no statute which provides that the proceeds of sale of property 
held on trust for sale are to be considered as land, and there 
being certainly no rule of equity to that effect, but rather the 
contrary. But, as he further pointed out, s. 28 of the Law of 
Property Act, if closely studied, does not make proceeds of 
sale applicable as if they were capital money. It merely 
confers on the trustees certain powers of application, a very 
different thing. It is submitted, with respect, that subs. (2), 
if it is necessary at all, should be amended to make it clear 
that it excludes from s. 32 only direct trusts of land and of 
capital moneys for the purposes of the Settled Land Act. 
The learned editors of ‘“‘ Wolstenholme ’’ say in their note 


- (12th ed., vol. 2, p. 1321) that the reason for excluding realty 


settlements is that powers of advancement in them take a 


special form involving directions as to the manner of raising 
the money. I cannot help thinking it would be more 
appropriate if the statute provided this special machinery, and 
the rest of subs. (2) were dropped on any future revision 
of the property legislation. 

Returning to subs. (1), it may be convenient to set it out 
in full :— 

‘““(1) Trustees may at any time or times pay or apply 
any capital money. subject to a trust, for the advancement 
or benefit, in such manner as they may, in their absolute 
discretion, think fit, of any person entitled to the capital 
of the trust property or of any share thereof, whether 
absolutely or contingently on his attaining any specified age 
or on the occurrence of any other evept, or subject to a 
gift over on his death under any specified age or on the 
occurrence of any other event, and whether in possession 
or in remainder or reversion, and such payment or applica- 
tion may be made notwithstanding that the interest of such 
person is liable to be defeated by the exercise of a power of 
appointment or revocation, or to be diminished by the 
increase of the class to which he belongs : 

“ Provided that 

‘ (a) the money so paid or applied for the advancement 
or benefit of any person shall not exceed altogether in 
amount one-half of the presumptive or vested share or 
interest of that person in the trust property ; and 

‘““(b) if that person is or becomes absolutely and 
indefeasibly entitled to a share in the trust property the 
money so paid or applied shall be brought into account 
as part of such share; and 

‘“‘(c) no such payment or application shall be made so 
as to prejudice any person entitled to any prior life or 
other interest, whether vested or contingent, in the money 
paid or applied unless such person is in existence and of 
full age and consents in writing to such payment or 
application.” 

There is a considerable body of authority on the con- 
struction of express powers of advancement as to the classes 
of expenditure which can properly be defrayed in exercise of 
the power, but it is not my present purpose to discuss that 
aspect of the matter. Shortly, the power is intended to meet 
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abnormal expenditure and is peculiarly appropriate to an 
early period in life. 

So far as I have been able to find, there is no authority at 
all on the way in which the trustees are to calculate the 
one-half of the ‘‘ presumptive or vested share or interest ”’ 
of the person to be advanced in the trust property. I think 
that it must mean one-half of the amount which the person 
in question would take if his interest were to fall immediately 
into possession, allowance being made for any amount to be 
brought into hotchpot by himself or any other beneficiary. 
If the trust fund fluctuates considerably this calculation may 
become very wrong. It is also liable to be upset, in the ordinary 
case where the person to be advanced is one of a class of 
children, by the birth of other persons in the same class. 
In such a case, it is, I think, best that the trustees 
should ask, at the time of the advance, for the 
indefeasible vesting in the person to be advanced of 
an amount at least equal to twice the total of the advances 
to him. In practice this will generally mean the total or 
partial release of the power of appointment of the tenant for 
life or the exercise of that power. 

A great deal of difficulty has been caused by proviso (c). 
In Re Garrett {1934} Ch. 477, it was held that a tenant for life, 
who was a married woman restrained from anticipation, was 
entitled to give the necessary consent to an exercise of the 
statutory power of advancement in favour of her own child, 
notwithstanding the restraint. In Re Mair [1935] Ch. 562, 
it was held that an order of the court made under s. 57 of the 
Trustee Act giving power to trustees to raise capital monies 
for the benefit of life tenants would not cause a forfeiture of 
protected life interests because s. 57 is an over-riding section. 
On the other hand, in Re Stimpson [1931] 2 Ch. 77, 
Luxmoore, J., held that a protected life tenant would forfeit 
his interest by giving consent to the exercise of the statutory 
power. But, conversely, in Re Hodgson [1913] 1 Ch. 34, 
Neville, J., held that where the life tenant was entitled until 
bankruptcy or alienation, he might release his interest in sums 
advanced under an express power of advancement, without 
forfeiting his life interest as a whole. The learned judge said 
that “the forfeiture clause was never intended to operate 
in that direction at all, and it would be directly contrary to 
the whole intention of the deed to hold that it was so.” 
Re Hodgson seems difficult to reconcile with Re Stimpson, 
and it would be very desirable that this matter should be 
discussed in the Court of Appeal. The point does not arise 
under the statutory protective trusts because s. 33 (1) (i) 
of the Trustee Act expressly excludes advances from the 
definition of an event of forfeiture. 

The class of persons whose consent is required under 
proviso (c) consists of anyone “ entitled to any prior life or 
other interest, whether vested or contingent.”’ It seems 
that a person who is an object of a prior discretionary trust 
is not to be regarded as having an interest within the meaning 
of this provision (see Re Beckett [1940] Ch. 279, where 
Simonds, J., held that the consent of the objects of the prior 
discretionary trust need not be obtained). On the other hand, 
there are cases where it is not only the tenant for life in 
possession whose consent is required. Thus, in marriage 
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settlements particularly, both the husband and wife generally 
have successive life interests in priority to the interests in 
capital and the consent of both of them is needed. Moreover, 
I think that where there is a power to jointure a surviving 
wife, especially if it is confined to a named wife if surviving, 
the consent of the object of that power is necessary. Indeed, 
since no advancement can be made to prejudice a person 
having a prior interest, ‘‘ unless such person is in existence 
and of full age and consents in writing,” it is arguable that 
where the power is a general power to jointure no advances 
can be ever made at all even with the consent of the then 
existing wife the object of that power. For the tenant for 
life may easily marry again and non constat that his second 
wife is even in existence ; she certainly could not be found 
and her consent obtained. I have recently seen a case where 
difficulties owing to the power to jointure arose not in 
connection with the exercise of a power of advancement, but 
with an arrangement under which the tenant for life exercised 
his power of appointment in favour of one child and then 
released his life interest in the appointed sum. He had 
forgotten that he had a power to charge a jointure upon the 
whole of the fund in question, which power he never released. 
The trustees paid out the money to the child forgetting the 
power to jointure, and when their oversight was discovered 
it was necessary to execute a special deed by which the tenant 
for life released the power to jointure, so far as the sum in 
question was concerned, and thus put right the act of the 
trustees. 

I suppose that the main reason for a power of advancement is 
to avoid stampdutyand costs. Apart from that the same result 
can generally be achieved by the vesting of the interest in capital 
and the release of the prior life interest ; but that procedure is, 
obviously, more expensive. The power of advancement is 
also useful in those cases where the life tenant is a married 
woman restrained from anticipation, because, as we have seen, 
she can consent to an exercise of the power of advancement, 
although she cannot take her part in effecting the other sort 
of transaction, owing to the impossibility of releasing her life 
interest. I do feel, however, that in large cases it is generally 
better, if possible, to proceed by the more expensive method, 
since there is no way in which the arrangement can be called 
in question, unless there is some element of fraud in the 
exercise of the power of appointment. The power of advance- 
ment is a very abnormal power, enabling the trustees, without 
a deed and with the mere consent of those having prior 
interests, to take sums right out of the settlement (Re Fox 
[1904] 1 Ch. 480). In order to be safe the trustees must see 
that they bring themselves exactly within the section, and 
in my experience it is not by any means always clear that 
proposed transactions under s. 32, or under a corresponding 
express power, are actually within the power concerned. 
I have found, more than once, that it is best to advise the 
tenant for life to release his power of appointment and his 
power to jointure, or, alternatively, to exercise his power of 
appointment and to release his power to jointure, quoad the 
appointed sums, and then to release his life estate. The 
remainderman then becomes absolute owner, and may call 
for the funds, thus releasing the trustees from any necessity 
to exercise this not very easy discretion. 


LANDLORD AND TENANT NOTEBOOK 


REPAIRS TO REQUISITIONED PROPERTY 


CORRESPONDENTS have raised the question of responsibility 
for the upkeep of requisitioned property. It is generally 
assumed, they write, by property owners and agents, and they 
believe to some extent by the profession, that a requisitioning 
authority is liable for repairs to property which has been 
taken over under the Compensation (Defence) Act, 1939, 
by virtue of s. 2 (1) (a) of that Act. Our correspondents 
themselves consider this view erroneous. 

| whole-heartedly agree. A glance at the Act shows that it 
is concerned with measuring compensation and nothing else, 
the various sections dealing with different titles to such 


compensation : the taking of possession of land, the doing 
of work on land, the requisition or acquisition of vessels, 
vehicles or aircraft, etc. The section cited concerns compensa- 
tion for the taking possession of land, and gives the dispossessed 
party rights to four possible payments or sets of payments. 
That described in (a) is what is commonly called ‘‘ compensa- 
tion rent ’’: “‘ a sum equal to the rent which might reasonably 
be expected to be payable by a tenant in occupation of the 
land . . . under a lease granted . . . whereby the tenant 
undertook to pay all usual tenant’s rates and taxes and to. 
bear the cost of the repairs and insurance and the other 
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expenses, if any, necessary to maintain the land in a state 
to command that rent.’’ I certainly do not see how one 
could found upon this provision the proposition that the 
authority is liable to effect repairs. The words “ might 
reasonably be expected,” apart from anything else, show 
that a hypothetical tenant is being envisaged, comparable 
in one respect, namely that of liability for rates and taxes, 
to the hypothetical tenant of rating law (see R. v. West 
Middlesex Waterworks Co. (1859), 28 L.J.M.C. 135), but 
contrasting with that figment of legislative imagination as 
regards liability for upkeep. And the position as regards 
upkeep is made clearer by the next paragraph, (b), creating 
the right to “‘a sum equal to the cost of making good any 
damage done to the land which may have occurred during 
the period . . . (except in so far as the damage has been 
made good during that period by a person acting on behalf 
of His Majesty), no account being taken of fair wear and tear 
or of damage caused by war operations.’’ This, I submit, 
supplies the answer to a second question raised by our corres- 
pondents: whether the requisitioning authority is legally 
liable for destruction of or damage to the property by fire. 
The wording of the paragraph points to the following 
conclusion: by whom damage is caused does not matter, 
any more than in the case of an ordinary repairing covenant ; 
the claimant has not got to prove that it was done or caused 
by those in possession. But if the fire were caused by war 
operations, defined in s. 17 (1) as “ action taken by an enemy, 
or action taken in combating an enemy or in repelling an 
imagined attack by an enemy,” the claimant would no doubt 
be referred to the War Damage Commission. 

Another point referred to in the letter before me concerns 
the effect of the “ fair wear and tear” exception just cited, 
and the practice of requisitioning authorities as described 
or laid down in a letter written by the Treasury to the National 
Federation of Property Owners, on 27th May, 1943. Accord- 
ing to this letter, fair wear and tear may be taken into account 
provided the compensation so assessed is expended in making 
good the damage. Also, that where requisitioned property 
was under lease and the tenant is liable for fair wear and 
tear, the fair wear and tear will not be included in what is 
paid to the owner unless he produces satisfactory evidence 
that he has waived any claim in this respect under the terms 


TO-DAY AND 


December 9.—On 9th December, 1738, the sessions at the 
Old Bailey ended when a highwayman, a burglar, a man whohad 
stolen a gold watch and a woman who had stolen four 36s. pieces 
were condemned to death. It was noted that the jury gave 
their verdict on each trial before they were charged with another, 
according to a new regulation, and this ‘ was so far from being 
attended with any inconvenience, as was apprehended, that 
though there were double the number of prisoners tried at this 
sessions to what there were at the last, the court sat but one day 
longer.”’ 

December 10.—Thomas Adams served Gray’s Inn for almost 
forty-six years. On 10th December, 1735, he was appointed 
chief butler’s man and assistant to the steward. In 1741 he 
became second butler, panyerman and under-steward. In 1752 
he became steward and chief butler. He died in August, 1781, 
and was found to owe the Society £408 4s. 5d. 


December 11.——In 1788 the Gray’s Inn Benchers moved their 
Pension Room or meeting place and the Library of the Society 
to the rooms between the Hall and the Chapel, the former on 
the ground floor and the latter above. On 11th December they 
ordered railings to be set up before the windows of the new 
Pension Room on the north side with a gate for admission to 
the Chapel. A new staircase to the Library was to be built at a 
cost not to exceed £15. It was also ordered ‘“‘ that Mr. Wigg 
the carpenter consult Mr. Brimer about the intended water-closet.”’ 

December 12.—On 12th December, 1697, Evelyn noted of the 
Temple Church: ‘‘ It was very long before the service began, 
staying for the Comptroller of the Inner Temple, where was to be 
kept a riotous and revelling Christmas according to custom.”’ 

December 13.—<A letter in the Hatton Correspondence dated 
13th December, 1688, gives an account of the happenings on 
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of the lease. Our correspondents express astonishment at 
this, and I can only say that I share their astonishment as 
I did their views on the allegedly popular interpretation of 
the earlier paragraph. 

As our correspondents point out, the Landlord and Tenant 
(Requisitioned Land) Act, 1944, has some bearing on the 
question of “ waiver ”’ in cases in which property is let and 
so let on a repairing lease. For the first section not only 
makes repairing covenants unenforceable during the period 
of requisition, but also provides: “If the lease determines 
while possession of the land is so retained, or if upon possession 
of the land being given up, compensation in respect of the 
taking possession thereof becomes payable for any such 
damage to the person entitled to the benefit of the covenant, 
no remedy for breach of the covenant shall at any time be 
enforced as aforesaid in respect of that damage.” There is 
nothing about fair wear and tear in this provision, which 
operates once compensation becomes payable to a covenantee 
and whether in assessing that compensation fair wear and 
tear were taken into account or not. ‘‘ Damage’”’ in this 
Act does not, of course, include war damage (s. 5). 

Our correspondents comment on the omission to define 
“repair”? in the case of the Compensation (Defence) Act, 
1939, which does define “ fair wear and tear.’’ But the 
latter definition does not really take us very far; it is to be 
found in s. 17 (1) and runs: “‘ fair wear and tear,’ in relation 
to any property possession of which is taken on behalf of 
His Majesty or which is requisitioned on behalf of His Majesty, 
means such fair wear and tear as might have been expected 
to occur but for the fact that possession of the property was 
taken or that the property was requisitioned, as the case 
may be’’; again measure, rather than nature, is what 
is dealt with. For the nature of fair wear and tear reference 
is best made to Haskell v. Marlow {1928}, 2 K.B. 45. In the 
case of “ repair’ I doubt whether any nice points could arise, 
as the temptation to apply percentage calculation, as in the 
case of rating law, is difficult to resist ; but I may mention 
that the best authority on the nature of repair is, I believe, 
Bishop v. Consolidated London Properties, Ltd. (1933), 102 
L.J.K.B. 257, which was rather an improvement on Lurcott v. 
Wakely and Wheeler {1911} 1 K.B. 905 (C.A.). 


YESTERDAY 


the flight of James II and the invasion of William of Orange, 
and in particular of the taking of Jeffreys who had tried to 
escape in disguise. ‘‘ I was in Cheapside when the Chancellor 
was brought to my Lord Mayor. There never was such joy ; 
not a man sorry that we could see. They longed to have him 
out of the coach, had he not had a good guard.”’ 


December 14.— John Holloway was short, thickset and unprepos- 
sessing, and his chief occupation was the pursuit of women in the 
low station of society to which he belonged. One of them, 
Celia Bashford, he met on the Brighton racecourse. She was 
little more than 4 feet high with a disproportionately large head 
and such oddity of looks that he preferred not to meet her by 
daylight. Soon circumstances arose as a result of which, by 
various compulsions, he was forced to marry her. She was a 
decent woman, liked by all her neighbours, but the pair had 
violent quarrels. He continued his roving ways and fell in with 
a good-looking girl called Ann Kennett, at Rye, and in due course 
he had to marry her too. They lived in various places, Pagham, 
Hastings and even Brighton, and when the first Mrs. Holloway 
got on their track she made herself violently inconvenient. 
He therefore rented an empty house for 2s. 6d. a week, told her 
he had a nice little place for them to live, invited her to come and 
see it one evening, killed and dismembered her and hid the 
remains. He and Ann Kennett were tried at Lewes for murder 
on 14th December, 1831. She was acquitted and he was 
condemned to death. 


December 15.—In August, 1882, a wild agrarian crime was 
committed in a lonely and mountainous part of Connemara. 
John Joyce, a peasant farmer, his wife, his mother and _ his 
daughter were murdered in their wretched cabin. His two boys 
were dangerously wounded and one died. On 15th December 








612 THE 


three of the assassins were hanged in Galway Gaol. Five others 
who had pleaded guilty were reprieved. 


LAWYERS AND FIREARMS 

It seems that the Recorder of Burton-on-Trent has been 
refused by the Commissioner of Metropolitan Police a renewal 
of his certificate for a revolver and ammunition, although he has 
been allowed one since 1922. It is understood that he desired it 
for domestic protection, since apparently we have not yet reached 
the stage when judges need protection of that description in court, 
or need it only on the rarest occasions. Some one once shot at 
and wounded Judge Parry in the Manchester County Court, 
and an unbalanced person likewise tried to shoot Jessel, M.R., 
outside the Rolls. But never has there been such a scene in 
an English court as one which happened at Breslau between the 
two wars. Several prisoners were being tried on charges of 
fraud, and the public prosecutor had just asked for a sentence of 
four years’ imprisonment for one of them, when the man sprang 
from the dock, rushed across the court and knocked him down. 
The judge immediately closed with the prisoner and they rolled 
together on the floor of the court. Meanwhile the public prosecutor 
rose to his feet, drew a revolver and held the man at bay till the 
police could handcuff him. By that time general confusion 
had broken out among the rest of the accused and the situation 
became so menacing that fifty armed constables were called in 
to clear the court with truncheons. If such occasions had to be 
provided against over here, no doubt every Recorder would have 
a gun, but our disturbances, even the most spectacular, have 
been dealt with without the aid of firearms, even the historic 
struggle of Fowler versus Milsom and others (the others being 
a dozen stout policemen) when a herculean prisoner attacked his 
fellow in the Old Bailey dock. Nor could revolvers have been 
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produced with propriety during that notable melée at Bow 
Street in 1869 when everyone in court, including the future 
Lord Halsbury, joined in a prolonged physical struggle for the 
possession of a disputed document. 


PISTOLS AT THE BAR 

In Ireland a hundred and fifty years ago and less, the position 
was far otherwise, and pistols were as much an indispensable part 
of a barrister’s equipment as his robes. Lord Chief Justice Norbury 
may be said to have shot his way on to the Bench by reason of his 
reliability in calling out the opponents of the Government and his 
skill in picking them off. Even late in life, when his increasing 
judicial inefficiency brought him a hint from above that he might 
wish to consider the question of resignation, he was prepared to 
threaten the envoy with a challenge. The great O’Connel 
fought a duel and killed his man, but would never afterwards 
accept another challenge. The famous Curran fought more than 
once. The first occasion had a strong comic element in it. In 
the conduct of a case he had used the most offensive terms of a 
Mr. St. Leger, who immediately demanded satisfaction, and a 
hostile meeting ensued. First St. Leger called out to the barrister 
to fire. ‘‘ No, sir,’ he replied, ‘‘ I am here by your invitation 
and you must open the ball.” Soon after, Curran, seeing his 
opponent’s pistol aimed very wide of the mark, suddenly shouted 
in a loud voice, “ Fire!’’ St. Leger, who was a nervous man, 
started violently and fired, whereupon Curran declined to shoot. 
St Leger died shortly afterwards, and was said to have been 
‘killed by the report of his own pistol.’’ In 1844, Cusack Smith, 
the Irish Attorney-General, was so stung by the words of Gerald 
FitzGibbon, one of the counsel for the defence in a sensational 
state trial, that he challenged him during the adjournment. The 
court had to compose the quarrel. 





COUNTY COURT LETTER 


Dangerous Yew Tree 


In Goodyear v. Bickle, at Redditch County Court, the claim was 
for 463 as damages for the loss of a mare. The case for the 
plaintiff was that the mare had been poisoned by eating from a 
vew tree, the property of the defendant, which was overhanging 
the land of the plaintiff. The case for the defendant was that the 
tree was not growing on his land, and was not his property. 
After a view, His Honour Judge Tucker gave a reserved judgment 
in favour of the plaintiff, with costs. Compare Crowhurst v. 
Amersham Burial Board (1878), L.R. 4 Ex. 5; Chester v. Cater 
[1918] 1 K.B. 247. 


Alleged Warranty of Horse 

In Jones v. Wilkins, at Hay County Court, the claim was for £49 
as the price of a horse sold to the defendant at Talgarth Horse 
Fair on the 11th December, 1945. The plaintiff’s case was that 
he told the defendant and his two agents that the horse had worked 
in all gears but only a little in shafts. He was not asked to 
guarantee the horse, nor did he say it was good in all gears. 
After taking delivery of the horse, the defendant stopped payment 
of his cheque. The defendant’s case was that, being unable 
to agree a price with the plaintiff, he left the bargaining to two 
agents. The plaintiff saw the horse on the train, and said: 
“anyone could work the horse anywhere.’”’ Nevertheless it had 
evidently broken out of shafts, as it shied at and would not back 
into them. The horse was, therefore, returned to the plaintiff 
and payment of the cheque was stopped, in view of the breach 
of warranty. His Honour Judge Langman held that the defen- 
dant could not have been very insistent on there being a warranty, 
nor was one given. Judgment was given for the plaintiff for 
£49 with costs on Scale B. 
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NOTES OF CASES 
COURT OF APPEAL 
Braithwaite & Co., Ltd. v. Elliot 
Morton, Somervell and Asquith, L.JJ. 18th October, 1946 


Landlord and tenant—Rent restriction—Cottage let to employee 
by employer by virtue of employment—Empbloyer’s right to 
possession without existence of alternative accommodation— 
Tenant's knowledge that tenancy consequent on employment 
ivrelevant—Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933 (23 & 24 Geo. 5, c. 32), s. 3 (1), Sched. I, para. (g). 


Appeal from a decision of Judge Allsebrook, given at Kendal 
County Court. 


The plaintiff company were the landlords of cottages which 
they had built for the employees at their wool mill nearby. In 
April, 1937, the defendant tenant entered the employment of 
the landlords, and in November, 1937, he became a weekly 
tenant at 4s. 11d. of one of those cottages, the rent being deducted 
by the landlords from the tenant’s wages. The cottages had 
always been let by the landlords to their employees, although 
they had frequently allowed the dependents of an ex-employee 
to remain in occupation. In June, 1938, the landlords gave the 
tenant notice to quit his employment but not the cottage, the 
rent thereafter being collected from him weekly, as he was no 
longer in receipt of wages from the landlords from which it 
could be deducted. In November, 1944, the landlords engaged 
one Shaw to work at their mill. Requiring the cottage for him, 
they gave the tenant notice to quit in December, 1945. The 
tenant having refused to leave, the landlords brought an action 
for possession. The county court judge held (1) that the letting 
was not “‘ in consequence of ”’ the tenant’s employment within 
the meaning of para. (g) (i) of Sched. I to the Rent and Mortgage 
Interest Restrictions (Amendment) Act, 1933, because, he found, 
the tenant did not know that the landlords were only letting it 
to him because he was their employee; (2) that in any event 
after the cessation of the employment a new tenancy was created 
which was not consequent on the employment. The landlords 
now appealed. By s. 3, subs. (1) of the Act of 1933 the court 
shall only make an order for possession of a dwelling-house to 
which the Rent Restriction Acts apply if it thinks reasonable 
to do so and has power under Sched. I to the Act. By that 
Schedule the court may make an order for possession without 
proof of suitable alternative accommodation for the tenant 
“if... (g) the dwelling-house is reasonably required by the 
landlord for occupation ’’ by ‘“‘ some person . . . in his whole- 
time employment... and... (i) the tenant was in the employ- 
ment of the landlord, and the dwelling-house was let to 
him in consequence of that employment and he has ceased to 
be in that employment .. .” 

Morton, L.J., said that the judge had misconstrued para. (g) (i). 
He probably would not have done so had Benninga (Mitcham) 
Lid. v. Bijstra [1946] 1 K.B. 58 been cited to him. In his (his 
lordship’s) opinion, the material question was what was the 
reason which had actuated the landlords in letting the cottage 
to the tenant. The words of the paragraph were ‘‘ was let to 
him...’ A landlord agreed to let and a tenant agreed to 
take. Under that paragraph one had only to consider what 
was in the mind of the lessor. The matter was concluded against 
the tenant by the case cited above. Whether or not the tenant 
knew that the letting to him was in consequence of his employment 
with the landlords was irrelevant. Braby & Co. v. Bedwell 
[1926] 1 K.B. 456, and Queen’s Club Garden Estates, Ltd. v. Bignell 
{1924] 1 K.B.117, on which the judge had relied, were not cited to the 
Court of Appeal in Benninga (Mitcham), Lid. v. Bijstra, supra. He 
(his lordship) was of opinion that the former was wrongly decided, 
and that the dictum in the latter of Lush, J., on similar wording 
in an earlier Act, that both landlord and tenant must know that 
the tenancy was consequent on the employment, was also wrong. 
It was not only irrelevant whether the tenant knew that the 
letting was consequent on the employment, but also whether 
he knew that it was conditional on his remaining in the employ- 
ment. In his (his lordship’s) view there was no evidence to 
support the county court judge’s other finding that, at the time 
of the notice to quit, another tenancy, not consequent on the 
employment, had come into existence. When the tenant’s 
employment ceased, no alteration was made in the terms of the 
tenancy. The fact that thereafter rent had to be collected 
because there were no longer any wages from which the landlords 
could deduct it did not constitute a new tenancy. Benninga 
(Mitcham), Lid. v. Bijstva, supra, was applicable on this point 
also. The facts in Bond v. Pettle (1931), The Times, 15th January, 
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Great Northern Railway Co. v. Best (1921), 55 Ir.L.T. 57, and 
Murton v. Aldis (1929), 141 L.T. 168 were very dissimilar from 
those of the present case. The appeal must be allowed. 

SoMERVELL, L.J., gave judgment agreeing. 

AsguitH, L.J., agreeing, observed that if para. (g) (i) had 
contained the words ‘‘and a lease of the dwelling-house was 
accepted by the tenant in consequence of that employment,” 
other considerations would have arisen. 

CouNnsEL: D. Lowe ; Comyn (Ormrod with him). 

Soricitors: Kingsford, Dorman & Co., for Milne, Moser 
and Sons, Kendal ; Beachcroft & Co., for Ernest Temple, Kendal. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


John Lancaster Radiators, Ltd. v. General Motor 
Radiator Co., Ltd. and Others 
Morton and Tucker, L.JJ. 11th November, 1946 


Practice—Pleading—Conspiracy—Statement of claim alleges acts 
complained of—Short defence—-Each allegation not denied 
specifically—A pplication to strike out defence—R.S.C., Ord. XIX, 
vv. 17, 27. 


Appeal from Romer, J. 


The plaintiffs in this action claimed damages for conspiracy. 
They delivered a long statement of claim in which they set out 
numerous acts and things which they alleged the defendants, or 
some of them, had done in furtherance of the conspiracy. 
The defendants delivered a brief defence as follows : Paragraph 1 : 
‘None of the defendants has conspired or combined to defraud 
or to injure the plaintiff company as alleged or at all.” 
Paragraph 2: ‘‘ None of the defendants has been guilty of any 
of the acts complained of or of any wrongful act towards the 
plaintiff company as alleged or at all or in any circumstances 
rendering any of the other defendants liable therefor as alleged 
or at all.” Paragraph 3: ‘‘ The plaintiff company has not 
suffered the alleged or any damage; alternatively, the alleged 
damage is not the result of any act or default of the defendants 
or any of them or of anyone for whose acts the defendants or 
any of them are responsible.”” Paragraph 4: ‘‘ Save in so far 
as the same is expressly admitted herein, the defendants and 
each of them deny each and every allegation in the statement 
of claim contained as fully as if the same were herein set forth 
and denied seriatim.’”’ The plaintiffs applied to have this 
defence struck out as tending to prejudice, embarrass and delay 
the fair trial of the action within R.S.C., Ord. XIX, r. 27, and 
as not complying with the requirements of r. 17. Romer, J., 
struck out the defence. The defendants appealed. The R.S.C., 
Ord. XIX, r. 17, provides: “It shall not be sufficient for a 
defendant in his defence to deny generally the grounds alleged 
by the statement of claim, ... but each party must deal 
specifically with each allegation of fact of which he does not 
admit the truth, except damages.”’ ‘ 


Morton, L.J., said that of the numerous allegations of fact 
in the statement of claim he strongly suspected that there might 
be some as to which there might be no real controversy, and to 
that extent the defendants might have limited the issues or 
admitted some of the allegations of fact. But the court had no 
knowledge as to that. The defendants had chosen to plead in a 
manner which alleged that the statement of claim, and every 
allegation of fact in it, was incorrect. When the case came 
for hearing, if the court thought that the defence had involved 
the plaintiffs in unnecessary expense, the court would know how 
to deal with the matter by way of costs. On the material before 
him, he was unable to say that the defence tended to prejudice, 
embarrass and delay the fair trial of the action. For all the court 
knew every allegation in the statement of claim might be false. 
The plaintiffs knew that it was for them to prove every allegation 
in the statement of claim. It was open to them to serve notice 
to admit facts or to make use of interrogatories. He could not 
see that any useful purpose would be served if the defendants, 
instead of this form of defence, had denied one by one each 
allegation in the statement of claim. Such a defence would be 
extremely long, nor had the court hitherto interpreted r. 17 as 
making such a form of defence obligatory (Adkins v. North 
Metropolitan Tramways Co. (1894), 63 L.J.Q.B. 361). They had 
been referred by the plaintiffs to Thorp v. Holdsworth (1876), 
3 Ch. D. 637. In that case the defence was evasive. There was 
nothing evasive in this defence. The appeal should be allowed. 

Tucker, L.J., agreed in allowing the appeal. 

CounsEL: Robert Fortune; J. F. Bowyer. 

Soxicitors: Wedlake, Letts & Birds; J. N. Nabarro & Sons. 

{Reported by Miss B. A. Bicxnett, Barrister-at-Law.] 
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CHANCERY DIVISION 
In ve United Law Clerks’ Society 
Evershed, J. 13th November, 1946 
Friendly society—Rules do not authorise investment in shares 
of companies—A pplication to amend rules to authorise such 
investment—‘‘ Securities ’’—Meaning—Whether includes shares 

—Friendly Societies Act, 1896 (59 & 60 Vict., c. 25), s. 44. 

Appeal from the Chief Registrar of Friendly Societies. 

The appellant society was a friendly society registered under 
the Friendly Societies Acts. Their rules specified the invest- 
ments in which the society’s funds might be invested. These 
did not include the shares of joint stock companies. The society 
applied for leave to register an amendment of its rules, which 
included, inter alia, in the permitted range of investments, a 
limited class of preference stocks and preference shares in 
companies incorporated under Royal Charter or by special or 
general Act of Parliament. The Registrar refused registration 
of this amendment on the ground that such preference shares 
fell outside the powers of investment conferred by s. 44 of the 
Friendly Societies Act, 1896. The society appealed. Section 44 (1) 
authorises the trustees of a registered society to invest the 
funds of the society in three classes of government funds, in the 
purchase of land and “ (e) upon any other security expressly 
directed by the rules of the society . not being personal 
security, except as in this Act authorised with respect to loans.”’ 
Section 4 of the Friendly Societies Act, 1908, added a further 
paragraph, (f), to s. 44, authorising investment in trustee 
investments. 

EVERSHED, J., said that the sole point of the appeal was 
whether the word “ security ’’’ in s. 44 was meant to include 
any form of investment of money, or whether it must be confined 
to the stricter or more narrow significance of debts or money 
claims the payment of which is “ secured ”’ or guaranteed by a 
charge on some property or by some document recording the 
obligation of some person or corporation to pay it. There was 
no doubt that at the present day the words “ security ’’ and 
“securities '’ were not uncommonly used as synonymous with 
“investment ’’ or “ investments.’’ It was conceded that 
prima facie the meaning of the words was the narrower of the two 
alternatives and that the meaning would not be extended in the 
absence of some context requiring such extension (In re 
Smithers [1939] Ch. 1015 ; 83 So. J.689). Applying that principle 
of interpretation to the present case, he did not think he could 
do other than attribute to the word “ security ’”’ in s. 44 (1) 
the narrower or stricter interpretation. He could not say 
that there was a context sufficient to give the word “ security ”’ 
a meaning different from that in which it was used elsewhere. 
He had come to the conclusion that the Chief Registrar was 
right to refuse registration of the amendment of the rules of 
the society so far as such amendment comprehended preference 
stock or shares in chartered or incorporated companies. 


CouNnsEL: Pascoe Hayward, K.C., and Charles Russell ; 
Danckwerts. 

Soxicitors: Church, Adams, Tatham & Co. Treasur\ 
Solicitor. 


{Reported by Miss B. A Bicknewt, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Conelly v. West Ham Corporation 
Macnaghten, J. 5th November, 1946 
Local authority—Negligence—Removal of bomb damage—Pavement 
left in dangerous condition—Injury to pedestrian—Liability as 
civil defence authority. 

Action tried by Macnaghten, J. 

On 13th December, 1944, the plaintiff, an elderly woman, was 
walking along the footwalk of a public highway in the area of the 
defendant corporation when she tripped against a slab in the 
pavement which was at a higher level than the surrounding 
pavement, fell, and suffered injury for which she brought this 
action. At some time before the accident, a bomb had fallen 
in the street in question, causing considerable damage to houses 
and the pavement. During the ensuing months the corporation 
used heavy lorries for the removal of debris left by the explosion. 
The lorries had to pass to and fro across the pavement, and 
Macnaghten, J., found as a fact that it was their passage which 
caused the paving-stone in question to be in its dangerous position 
in relation to the rest of the pavement. The corporation remained 
unaware of the danger in the pavement until June, 1945, when they 
at once remedied it, and they pleaded that their leaving it in that 
condition was a non-feasance for which, as a highway authority, 
they could not be rendered liable. ; . 
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MACNAGHTEN, J., said that it was in pursuance of the corpora- 
tion’s duty as civil defence authority that they cleared away 
the debris caused by the bomb. While there was no definite 
proof how the paving stone had come to be out of place, he thought 
the proper inference to draw was that its dislocation was caused 
by the passage of heavy lorries across the pavement in removing 
debris. That, however, was no act of non-feasance; indeed, 
it was not an act of the highway authority at all, but an act 
done by the corporation as civil defence authority. They could, 
therefore, not claim immunity as for non-feasance in their capacity 
as highway authority, and there must be judgment for the 
plaintiff. The damages were assessed at {224 6s. 

CounseEL: P. L. E. Rawlins ; Harold Williams. 

Soticitors : Neil Maclean & Co. ; Town Clerk, West Ham, 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Lancaster v. London Passenger Transport Board 
Henn Collins, J. 6th November, 1946 
Negligence—Common employment—Trans port company—Empbloyee 
vepaiving overhead power lines—Injury through negligent driving 
of trolley-bus—Action against company. 

Action tried by Henn Collins, J. 

The plaintiff was employed by the defendant board as a lines- 
man. While he was on a tower wagon engaged in repairing the 
overhead line on which power wires for driving trolley-buses 
were carried, one of the defendant’s board’s trolley-buses collided 
with the tower wagon through the negligence of its driver. 
The plaintiff received serious injuries in respect of which he 
brought this action. 

HENN CoLtins, J., after assessing the damages at £1,600, said 
that the question whether the plaintiff and the driver were in 
common employment was not carried far towards a conclusion 
by the fact that they were both servants of the same employer. 
He (his lordship) could not do better than to found himself on the 
words of Lord Wright in Radcliffe v. Ribble Motor Services, Ltd., 
[1939] A.C. 215, at p. 249; 83 Sox. J. 337, where he cited, with 
approval, and crystallised, the pronouncement of Blackburn, J., 
in Morgan v. Vale of Neath Railway Co. (1865), L.R. 1 Q.B. 149. 
The plaintiff, as a linesman, and the driver of the trolley-bus 
were both, in the broad sense, engaged on their master’s business. 
The test was, however, much narrower than that. They were 
both employed also, directly or indirectly, in getting the trolley- 
bus to move along its route. That, again, was not enough. 
There must, in the words of Lord Wright, be something in their 
work which necessarily and naturally or in the usual course 
involved their juxtaposition and the risk of negligence by one 
which would injure the other. If the whole of the road in 
question had been confined to use by trolley-buses, then obviously 
a man on a tower wagon in the middle of the road would run a 
risk of being knocked off his tower by a trolley-bus as a result of 
some misconduct or misjudgment by its driver. That would be 
exactly what it would be expected might occur in such 
circumstances. If the,road had indeed only been used by trolley- 
buses, the plaintiff and the driver would, in his (his lordship’s) 
opinion, without doubt have been in common employment— 
employed in juxtaposition as being, by the orders of their 
employer, together in the same place in the performance of their 
respective duties and for the common purpose of keeping the 
trolley-buses running. The question was whether it made any 
difference that other vehicles used the road, some few of which 
might be high enough to touch the platform of the plaintiff's 
tower wagon. He thought not. In his opinion, the matter 
had to be judged not on the test whether it was quite fortuitous 
that the vehicles were in the same place at the same time, but 
on the test whether the respective callings of the bus driver 
and the linesman brought them into that juxtaposition. The 
men were, therefore, in common employment, and the action 





must fail. 
COUNSEL: 
Jones. 
SoLticitors : William Gorringe & Co. ; 
Passenger Transport Board. 
{Reported by K. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
*“ Salerno,”’ The (in Prize) 
Lord Merriman, P. 6th June, 1946 

Shipping—Prize—Capture of British ship—Use by enemy as 

warship—Recapture by British forces—Right of Crown to release 

to former owners—Naval Prize Act, 1864 (27 & 28 Vict., c. 25), 

ss. 40 and 55. 

Application for release of a ship seized in prize. 


Russell Vick, K.C., and Alban Gordon ; Armstrong- 


Solicitor, London 
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The steamship Salerno was, in April, 1940, captured by 
the enemy, and the owners gave notice of abandonment to the 
underwriters. In October, 1940, the vessel was condemned as 
prize before a German Prize Court and the British owners were 
indemnified by the insurers as for a total loss. In July, 1945, 
the vessel was recaptured in a German port, brought to England, 
and seized in prize. A writ in prize was issued, the vessel being 
meanwhile released on requisition to the Ministry of Transport. 
During the investigations of the Admiralty Marshal it appeared 
that the vessel while in enemy hands had been adapted for naval war 
purposes. By s. 40 of the Naval Prize Act, 1864: ‘‘ Where any 
ship . . . belonging to any of Her Majesty’s subjects after being 
taken in prize by the enemy is retaken from the enemy by any 
of Her Majesty’s ships of war, the same shall be restored by decree 
of a Prize Court to the owner . Provided also, that where a 
ship after being so taken is set forth or used by any of Her 
Majesty's enemies as a ship of war, this provision for restitution 
shall not apply, and the ship shall be adjudicated on as in other 
cases of prize.” By s. 55: ‘ Nothing in this Act shall—. . 
(4) take away, abridge, or control, further or otherwise than as 
expressly provided by this Act, any right, power, or prerogative 
of Her Majesty the Queen in right of her Crown, or in right of 
her office of Admiralty...” (Cur. adv, vult.) 


Lorp MERRIMAN, P., said that, on the disputed question 
whether, on the facts proved, the ship had been used as a ship 
of war, none of the authorities was precisely in point, but that 
The Ceylon (1811), 1 Dods. 105, was the most helpful. He would, 
however, assume for the purposes of the case that she had been 
so used. No proceedings having been instituted to enforce a 
claim for services rendered in retaking the ship, the owners would 
have been entitled, under the operative part of s. 40, to restoration, 
and if the matter came to adjudication the court would decree 
restoration. On the assumption which was being made, however, 
if the matter proceeded to adjudication, the ship would be 
condemned in prize. The question at issue, therefore, was 
whether, notwithstanding the proviso to s. 40, the Crown could 
release the ship without proceeding to adjudication although, 
on the assumption in question, the persons to whom she was 
being released could have no claim to her. All parties to the 
present application, including the Procurator General, argued 
that r. 2 of Ord. XIII of the Prize Court Rules was intended 
to give effe:t to the right of the Crown, established by The 
Elsebe (1804), 5 Ch. Rob. 173, and other authorities, to effect 
releases of ships or goods seized in prize; that it was peremptory ; 
and that it precluded any consideration of the merits by the 
court. He (his lordship) thought that there was a wide dis- 
tinction between extra-judicial release of the kind dealt with 
in The Elsebe, supra, and the claim to a right in the Crown to 
bestow at pleasure a ship seized in prize without proceeding to 
condemnation. The question was whether s. 40 of the Act 
of 1864, involving as it did that if the ship was a ship of war she 
should be adjudicated upon, and, if not, be restored “‘ by decree 
of the Prize Court ”’ to the owner, curtailed the right of the Crown 
to release to the claimant owners. It was argued that, even 
assuming her to have been used as a ship of war, the court would 
be “‘ adjudicating ”’ on her by ordering a release to the claimants. 
He (his lordship) felt reluctant to hold that a court could be 
compelled by a rule of mere procedure to adjudicate contrary 
to the known facts. He thought, however, that The Elsebe, supra, 
had decided beyond question that a release by the Crown to 
the owner involved no question of adjudication and was extra- 
judicial. That case had been followed by Lord Brougham, 
in Alexander v. Duke of Wellington (1831), 2 Russ. & M. 35, 
at p. 55. Could, then, the same prerogative right to release to 
a claimant before adjudication be affected by s. 40 of the Act of 
1864, with its enactment that in certain cases a British ship 
was to be withheld from her former British owners? In face 
of s. 55 (4), it would, he thought, be straining the construction 
of s. 40 to hold that the right of the Crown to forgo condemnation 
differed according as the right to condemnation depended on 
the general law of prize, as in The Elsebe, supra, or on the statute. 
In either case the right to condemnation might be equally 
indisputable if the case proceeded to adjudication. The 
prerogative right to effect extra-judicial release to a claimant 
owner, being established as part of the law of prize in one case, 
could not, in his opinion, be destroyed by a statute which, on 
proof of certain facts, entitled the Crown to condemnation under 
one section, while, by another section, providing that nothing 
should abridge the prerogative save as provided by that Act. 
The court, therefore, ordered that the ship should be released 
to its owners, and it did so by reason of the right of the Crown 
so to release, and in spite of the fact that, if the matter proceeded 
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to adjudication, it might well be held that under the proviso 
to s. 40 any right which the owners had was extinguished. 
CounsEL: Mocatta; J. V. Nesbitt. 
Soticitors: Holman, Fenwick & Willan ; 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


Treasury Solicitor. 


Davis v. Davis 
Lord Merriman, P., and Byrne, J. 
15th October, 1946 
Husband and wife—Separation—Maintenance—Summons foi 
wilful neglect to maintain—Dismissal—Fresh summons in respect 
of period following dismissal—Matter not res judicata. 

Appeal from a decision of Bideford justices. 

The appellant wife and the respondent husband were separated 
under an agreement made in July, 1931, which provided inte) 
ali, athat the husband should pay the wife 12s. 6d. a week while 
she remained chaste. No payment having been made under the 
agreement after July, 1945, the wife took out a summons against 
her husband for wilful neglect to maintain her. The summons 
was dismissed, no reason being given for the dismissal, on the 
12th February, 1946. On the 19th March, the wife took out 
another summons against the husband, alleging wilful neglect 
to maintain her on divers dates immediately preceding the 
date of that second summons. The justices dismissed that 
summons on the ground that the matter was res judicata. They 
held that there was no difference between the facts exhibited 
on the two summonses except ‘“‘ the mere question of dates.”’ 

LorpD MERRIMAN, P., said that the justices had clearly gone to 
a great deal of trouble in the matter, for they had framed a 
hypothetical case for the opinion of a certain legal journal. If, 
however, instead of consulting that oracle, they had read Ord 
v. Ord [1923] 2 K.B. 432, they would not have fallen into the 
error which they had made. The husband here had failed to 
make regular payments under the separation agreement, and no 
payment at all had been made since July, 1945. He had been 
sued four times under the agreement. Thus, no payments 
having been made in the six months preceding the earlier summons, 
taken out in January, 1946, he (his lordship) did not understand 
how the justices came, on the 12th February, to dismiss the 
wife’s summons for wilful neglect to maintain, and no reasons 
had been furnished to explain it. There was no reason to 
suppose that, despite certain suggestions made by the husband 
(who was himself living in adultery), the justices had found that 
the wife had disentitled herself to maintenance through having 
committed adultery. Had it been held, on the 12th February, 
that she had committed adultery, there would have been some 
ground, on the summons taken out in the following March, for 
the argument that, the fact of adultery having been adjudged 
against the wife, she was still out of court unless she could prove, 
for example, condonation. But he (his lordship) must not be 
taken as saying that even that state of affairs would necessarily 
have justified a finding of ves judicata. Thug, the position was 
that the wife had tried and failed to prove wilful neglect to 
maintain her for the period preceding the issue of the earlier 
summons in January, 1946. She could have appealed, or sued 
under the agreement ; but she chose the third course, no further 
maintenance having been paid in the interval between the first 
decision and the issue of the second summons, of oncé again 
charging her husband with wilful neglect to maintain her—this 
time for the period subsequent to the dismissal of the earlier 
summons. That complaint raised a completely different issue 
from that raised by the earlier summons. Some of the facts 
relating to the two summonses were the same, but it was not a 
““mere question of dates.”” It was precisely because one 
complaint alleged failure to maintain during one period and 
the other complaint alleged such a failure over a different period 
that it was impossible, in the absence of some overriding factor 
such as adultery without condonation, to regard the first decision 
as conclusive of the second. His lordship referred to the judgment 
of Lush, J., in Ord v. Ord [1923] 2 K.B., at p. 440, and said that 
the appeal must be allowed, and the case remitted to the justices 
for determination. 

BYRNE, J., agreed. 

CounseL : Harvey Moore ; Ormrod. 

SoLicitors : Almy & Thomas, Torquay; Torr «& Co. 

[Reported by R. C. CaLsurn, Esq., Barrister-at-Law.} 


CORRECTION 
It is regretted that in the report of 2. v. Easterling in our issue 
of 30th November (90 Sor. J. 585) the Registrar, Court of 
Criminal Appeal, was stated to have acted as solicitor for the 
appellant. In fact the appellant’s solicitors were Messrs. Bennett, 
Welch & Co. 
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CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of 
THE SOLICITORS’ JOURNAL] 
Fusion of the Professions 


” 


Sir,—The article in ‘‘ Current Topics ’’ (16th November) 
prompts me to remark that whilst, for good reasons known to 
the lawyer but not so readily apparent to the layman, fusion 
may be neither practicable nor expedient, the time has surely 
arrived for fuller recognition of the capabilities of the ‘‘ junior ”’ 
profession. At the present time the solicitor is relegated to- 
and, indeed, is apathetically content with—the status of a distant, 
and rather ignorant, poor relation of the Bar. May I cite two 
examples :— 

(1) The solicitor-advocate who is sufficiently able to oppose 
counsel in the county court ceases to be competent to appear in 
person in the event of an appeal. Instead, he must, at an added 
cost to his client, employ counsel who can scarcely hope to acquire 
immediately the same grip of all the relevant facts and legal 
arguments as his professional client already possesses. 

(2) Many public offices (e.g., Chairman and Deputy Chairman 
of the London Quarter Sessions, borough recorders, stipendiary 
magistrates, Official Referees, the Permanent Secretary to the 
Lord Chancellor, the Chief Land Registrar, Masters of the K.B.D. 
or in Lunacy, to mention only a few) are open to barristers but 
not to solicitors. For what reason ? Such discrimination had, 
no doubt, a sound historical basis, but it is now anachronistic. 
That the prejudice is (albeit slowly and slightly) waning is 
apparent from some of the speeches on the committee stage of 
the Supreme Court of Judicature (Circuit Officers) Bill, touching 
the appointment of clerks of assize. 

THEODORE B. F. Ruorr. 
Hampstead, N.W.3. 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time : 
CoMPANIES BIL [H.L. {5th December. 
To amend the law relating to companies and unit trusts and to 

dealing in securities, and to bring the law of bankruptcy and the 

law relating to the registration of business names into conformity 
in certain respects with the law relating to companies as so 
amended. 
EXPIRING Laws CoNTINUANCE BILL [H.C.} 
UNEMPLOYMENT AND FAMILY 
IRELAND) AGREEMENT BILL /SH.C. 


29th November. 
ALLOWANCES (NORTHERN 
‘29th November. 
Read Second Time : 
ForEsTRY BmLt {H.L. | (3rd December. 
LONDON AND NortH EASTERN RAILWAY ORDER CONFIRMATION 
BILv [H.C. [29th November. 
MINISTRY OF DEFENCE BILL [H.C. [5th December. 
Kead Third Time : 
GREENWICH Hospitav Bice [H.L. 


HOUSE OF COMMONS 

Read First Time : 

STATISTICS OF TRADE BILL [H.C. {4th December. 

To enable certain Government Departments to obtain more 
readily the information necessary for the appreciation of economic 
trends and for the discharge of their functions ; to consolidate 
and amend the law relating to the census of production; to 
provide for a census of distribution and other services ; and for 
purposes connected with the matters aforesaid. 


{3rd December. 


Kead Second Time :— 

ARBROATH GAS PROVISIONAL ORDER BILL [H.C.} 
[6th December. 
{2nd December. 
{6th December. 
(3rd December. 


Cotton (CENTRALISED BuyinG) BILt [H.C.] 
PENSIONS (INCREASE) BILL [H.C.} 
TRAFALGAR EstaTEs BILv [H.C.] 

Read Third Time :— 
ROYAL MARINES BiLv [H.C. 

In Committee : 
EXCHANGE CONTROL BILL [H.C. 


6th December. 


[5th December. 


QUESTIONS TO MINISTERS 
BLack MARKET ACTIVITIES 
Mr. SPARKS asked the Minister of Health, in view of the dis- 
quieting features revealed at the recent meeting of the Building 
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Industries Congress in London, what proposals are being con- 
sidered for ending black-market building practices and augmenting 
the building labour force engaged on permanent housing 
construction in the London and Greater London areas. 

Mr. BEvAN: Steps have already been taken by my right hon. 
friend the Minister of Works to deal with black market activities 
within the London region. In addition, | am discussing with 
local authorities the delegation to them of power to institute 
proceedings under Defence Regulation 56a. Conferences with 
local authorities have recently been held in London with the 
object of securing drastic cuts in the volume ot licensing and 
the consequent transfer of as many building workers as possible 
to work on permanent housing. {5th December. 


BIRTH CERTIFICATES (REFORM) 

Mr. KEELING asked the Minister of Health whether he will 
appoint a committee to inquire whether any alteration should 
be made in the form of birth certificate, to conceal the fact that 
the holder may be illegitimate or a foundling. 

Mr. Bevan: I hope to introduce this Session a short Bill 
making it possible, as in Scotland, to issue, at a reduced fee, 
shortened birth certificates and also shortened extracts from the 
Adopted Children Register which will contain no reference to 
parentage or adoption. 

Mr. KEELING: Would not there be a tendency for someone 
who is legitimate to get the complete certificate to show that 
he is legitimate, and would not the purpose of the shortened 
certificate then be defeated ? 

Mr. Bevan: I think the hon. member and, I hope, the whole 
House, will agree, when they see the nature of the Bill, that we 
have got round most of those difficulties. {5th December. 


TRUSTEE ACT 

Mr. Lipson asked the Chancellor of the Exchequer if, in view 
of the low rate of interest on trustee securities and the reduced 
purchasing power of the pound, he will consider amending the 
Trustee Act, in order to give trustees greater discretionary powers 
of investment. 

Mr. DaLtton: No, sir. 

Mr. Lipson : In view of the fact that incomes of many elderly 
persons have been very considerably reduced as a result of the 
otherwise admirable cheap money policy of the Government, 
is not the Chancellor able to give further consideration to this 
matter, because many of them are suffering very real hardship ? 

Mr. Datton: This is a matter in which to extend the Trustee 
Act, to extend the range of securities, would be to increase the 
risks. The principle of the Trustee Act is to confine trustees 
within a certain range of securities, in which risk is small or 
non-existent ; and I think we should not alter that, in spite of 
the fact of certain changes that have taken place in the rate of 
interest. 

Sir I. Fraser: Is it not a fact that the risks of investments— 
for example, in railways—have proved to be very great ? Can 
the right hon. gentleman not give some consideration to this 
whole question, because it is a vital matter affecting thousands 
of small people ? 

Mr. Datton : I do not think I should be doing the right thing 
towards small people by increasing the risks attaching to their 
investments. 

Mr. STANLEY: In view of the fact that this list will be very 
much curtailed now by the abolition of railway stock, would 
not the Chancellor give consideration to the matter in the light 
of modern circumstances ? Is it not possible that stocks which 
were excluded from the Trustee Act at the time of its passage 
because of their risk may now have become a much more secure 
investment, and is it not really time for the whole matter to be 
reconsidered ? 

Mr. Datton : I naturally would not wish to exclude a rationa] 
consideration of the matter now raised. I have given considera- 
tion to it on a number of occasions, both with a view to questions 
in the House and otherwise, and my mind at the present moment 
is inclined against making the change for the reasons I have 
given. There has been a very great increase in the total volume 
of securities within the Trustee List, but I am always prepared 
to look at the matter again, though I must not be taken to be 
giving any kind of commitment or undertaking that it will, 
in my considered view, and that of the Government, be desirable 
to make this change. [5th December. 

RENT TRIBUNALS 

Mr. G. Wixtiams asked the Minister of Health when tribunals 

will be set up with power to fix fair rents for furnished and 
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unfurnished accommodation as recommeided in the Ridley 
report. 

Mr. BEvAN: The Furnished Houses (Rent Control) Act, 1946, 
authorises me to appoint rent tribunals to fix rents for furnished 
lettings and sixty-one such tribunals have already been appointed ; 
seventeen more will shortly be appointed. I have no power to 
appoint tribunals to fix fair rents for unfurnished lettings and I 
cannot promise early legislation in the matter. [5th December. 


CROWN PROCEEDINGS (DoMINIONS) 

Mr. PALMER asked the Attorney-General which parts of the 
British Commonwealth have introduced legislation similar to the 
Crown Proceedings Bill. 

THE SOLICITOR-GENERAL : I assume that the hon. gentleman 
refers to the draft Crown Proceedings Bill prepared by the 
Committee whose report was published in 1927. In no parts 
of the British Commonwealth has legislation similar to the 
proposed Crown Proceedings Bill been introduced, but in some 
Dominions and Colonies the law is already, in certain respects, 
in accordance with the principles set out in that Bill. Broadly 
speaking, the subject may sue the Crown in tort in the Union of 
South Africa, and the Commonwealth of Australia, and certain 
of the Colonies. In contract the position in most parts of the 
British Commonwealth is approximately as in this country, 
namely, that the subject can proceed by Petition of Right or 
analogous procedure, subject to his obtaining a fiat ‘rom the 
Attorney-General or Governor. There are many qualifications 
to these general principles and it would be impossible within the 
scope of a Parliamentary question and without considerable 
research to give them in detail, but if my hon. friend is desirous 
of knowing the position with regard to any part of His Majesty’s 
Dominions, I will be happy to obtain the necessary information 
and communicate with him. [5th December. 


Jury SERVICE 
Mr. H. Hynp asked the Secretary of State for the Home 
Department whether he proposes to introduce legislation to 
cancel the property qualification for jury service. 
Mr. Ene: I regret that I cannot hold out any hope of legislation 
on this subject at the present time. {5th December. 


RATING AND VALUATION (LEGISLATION) 

Mr. Hayrw Davies asked the Minister of Health whether in 
view of the need for reform of the rating and valuation law, 
and for some guidance to local authorities, he will state the 
intentions of the Government in the matter. 

Mr. Bevan: As local authorities are entitled to have some 
guidance in this matter, so as to know whether or not to build up 
the necessary technical staff, I wish to give some indication at 
this stage of the intentions of the Government. The Government 
intend to introduce, as soon as Parliamentary time permits, 
a Bill with the object of securing greater uniformity of valuation 
for rating purposes. The two main proposals are to create 
central machinery for the valuation of property for rating purposes 
and to provide a new basis of valuation of small dwelling houses 
by reference to pre-war values. 

Mr. E. FLetcHER: Is it intended to introduce this Bill this 
Session ? 


Mr. BEvAN: No, sir, it is not. [5th December. 


Ex-ENEMY PROPERTY (INHERITANCE) 

Mr. NIELD asked the President of the Board of Trade whether 
he is aware that property in this country belonging to Jews 
and anti-Nazis of enemy nationality who were murdered in 
enemy countries during the war now vests in the Custodian 
of Enemy Property; and whether he will undertake to 
change the present arrangements so that the relatives of such 
persons, who escaped to this country may now be assured of the 
enjoyment of their deceased relatives’ property. 

Sir S. Cripps: Yes, sir. The ultimate disposal of this property 
depends partly on the result of inter-Custodian discussions which 
are now proceeding at the Inter-Allied Reparation Agency in 
Brussels, but, pending a final settlement, I am prepared to permit 
the natural heirs or legatees of a victim of Nazi persecution, 
who are permanently resident in the United Kingdom, to receive 
their net share of the property of the deceased which is now under 
the control of the Custodian, subject to their claims as beneficiaries 
being legally established and defined. [6th December. 





Mr. H. S. Cartmell, for forty years clerk to the Carlisle 
Magistrates, left £57,575. 

Mr. R. C. Bannister, solicitor, of Lisburn, Co. Antrim, left 
£16,367. 
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OBITUARY 


Mr. C. E. MARTIN 

Mr. Charles Edwin Martin, solicitor, of Messrs. Hallett and 
Martin, solicitors, of Southampton, died recently. He was 
admitted in 1895. 

Mr. A. TYRER 

Mr. Alfred Tyrer, retired solicitor, of Liverpool, died on 
Wednesday, 4th December, aged ninety-eight. He was admitted 
in 1873. 

Sir CECIL WALSH, K.C. 

Sir Cecil Henry Walsh, K.C., Judge of the Allahabad High 
Court for thirteen years until his retirement in 1928, died on 
Monday, 24th November. He was called by Gray’s Inn in 1895, 
and took silk in 1913. 


RULES AND ORDERS 
AT THE COURT OF BUCKINGHAM PALACE 
The 29th day of November, 1946 
Present 
THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL 

WHEREAS by the Order in Council of the 14th day of May, 1912, 
as amended by divers subsequent Orders in Council, certain arrangements 
were made with reference to the Commission Days on the respective 
Circuits, and the taking of civil and criminal business at certain Assize 
towns, and in particular it was provided that civil as well as criminal 
business should be taken at all the Assize towns on the Winter and 
Summer Circuits but only at certain specified Assize towns on the 
Autumn Circuit : 

AND WHEREAS it is provided by the said Order that the Lord Chief 
Justice may from time to time, with the sanction of the Lord Chancellor, 
direct that civil as well as criminal business shall be taken at any Assize 
town on the Autumn Circuit in addition to the towns specified as 
aforesaid : 

AND WHEREAS it is expedient that provision should be made for 
varying as circumstances may from time to time require the arrange- 
ments for taking civil business at Assize towns on the Winter, Summer 
and Autumn Circuits : 

NOW, THEREFORE, His Majesty, by and with the advice of His 
Privy Council, is pleased to make the following Order and to certify 
as required by Section 2 of the Rules Publication Act, 1893, that on 
account of urgency it shall come into operation forthwith :— 

1. The Order in Council of the fourteenth day of May, 1912, shall have 
effect as though there were substituted for paragraph (c) of that Order 
the following paragraph :— 

“‘(c) It shall be lawful for the Lord Chief Justice from time to 
time, by order made with the sanction of the Lord Chancellor, to 
direct that at any town or towns on the Winter, Summer or Autumn 
Circuits — 

(i) Civil business shall be taken as well as criminal business ; or 

(ii) Civil business shall not be taken; or 

(iii) Civil business shall only be taken at the Assizes specified in 
the Order ; 

and any direction so given as respects civil buginess at any town or 

towns may specify a particular cause or class of causes to be taken 

thereat or may provide for the taking of civil business generally.” 

2. This Order may be cited as the Circuits (Civil Business) Provisional 
Order, 1946. 

E. C. E. Leadbitter. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1946 


No. 1986. Coal Industry Nationalisation (Primary Vesting 
Date) Order. November 22. 
No. 2018. Dangerous Drugs Act (Application) Order. 


November 29. 
Export of Goods (Control) (Amendment) Order. 
Novembei 27. 
Matrimonial Causes (War Marriages) (Australia and 
South Africa) Order. November 29. 
Motor Vehicles (Construction and Use) (Amendment) 
(No. 4) Regulations. November 29. 
National Insurance(Approved Societies) Regulations. 
November 29. 
PROVISIONAL RULES AND ORDERS, 1946 
Supreme Court, England, Circuits (Civil Business) Provisional 
Order. November 29. 
House oF COMMONS PAPERS (SESSION 1945-46) 
No. 195. Temporary Laws, legister of, for the First Session, 
Thirty-eighth Parliament of the United Kingdom. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.} 


No. 1998. 
No. 2019. 
No. 2017. 


No. 2032. 





THE 


NOTES AND NEWS 


Honours and Appointments 
Mr. Henry St. J. BLaKeE, of Galway, has been elected 
President of the Incorporated Law Society of Ireland, and 
Mr. WILLIAM L. DuGGan, of Carlow, and Mr. JoHN J. BoLGEr, 
of Ennsworthy, have been elected Vice-Presidents. 


Mr. A. S. Warp, K.C., and Mr. J. B. Linpon, K.C., have been 
elected Benchers of the Honourable Society of Lincoln’s Inn in 
place of the late Lord Blanesburgh and Mr. C. E. E. Jenkins. 


Mr. C. B. Fenwick, K.C., has been appointed Solicitor-General 
of the County Palatine of Durham, and Mr. J. C. E. Hay has 
been appointed Sheriff-Substitute of Lanarkshire at Glasgow, in 
place of Mr. N. Macdonald. 


Mr. R. B. JAmes, K.C., has been appointed a Commissioner of 
Assize on the South-Eastern Circuit, and His Honour Judge 
F. R. Batt a Commissioner of Assize on the Northern Circuit. 


Lorp ScuusTER, K.v., has been appointed Treasurer of the 
Inner Temple for 1947 and His Honour E. M. Konstam, K.C., 
has been appointed Reader for the Lent Vacation. 


- Notes 
A meeting of the United Law Society was held in the Barristers’ 
Refreshment Room, Lincoln’s Inn, on Monday, 2nd December. 
Mr. R. J. Kent was in the chair. Mr. F. R. McQuown gos 
‘That football pools are an evil influence.”’ Mr. G. Raffety 
opposed. There also spoke: Messrs. F. H. Butcher, a D. Smith, 
O. T. Hill and J. A. Roberts. Mr. McQuown replied and the 

motion was carried by three votes. 


A rent tribunal has been set up covering the following areas :— 
Bexley, Dartford, Erith, Gravesend, Chislehurst and Sidcup, 
Crayford, Northfleet and Swanscome and the rural district of 
Strood. Chairman: Mr. A. G. Brockwell; Member and Reserve 
Chairman: Mr. W. A. Ward; Member: Ald. G. R. 
Reserve Members: Mr. H. G. Hicks and Mrs. L. Smith. 
‘“ Shenstone,’’ Old Road, Crayford, Kent. 


Croft. 
Office : 


TITHE REDEMPTION ANNUITIES 

Notice is given that the Treasury have fixed at 2} per cent, 
as from the 8th December, 1946, and until further notice, the 
rate of interest to be adopted in discounting future payments in 
respect of instalments of an annuity charged by the Tithe Act, 
1936, for the purpose of determining, in accordance with the 
Redemption Annuities (Extinguishment and Reduction) Rules, 
1937, the amount of consideration money to be paid for the 
redemption of the annuity. On the basis of this rate of interest, 
the amount required to redeem an annuity is approximately 
twenty-nine times the amount of the annuity (or fifty-eight times 
the amount of the half-yearly instalment). 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1946 
APPEAL AND HIGH COURT OF JUSTICE- 
CHANCERY DIVISION 
ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Rota, Court I. VAISEY. 
Farr Mr. Reader Mr. Hay 
Blaker Hay Farr 
Andrews Farr Blaker 
Jones Blaker Andrews 
Reader Andrews Jones 
Hay Jones Reader 


COURT OF 


Date. 
Mon., Dec. 
Tues., ,, 
Wed., 
Thurs., , 
Fri., 

Sat., 


Mr. 


Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WyNN-PARRY EVERSHED ROMER 
Date. 


Mon., Dec. 
Tues., 


Witness. 
Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 
Hay 


Witness. Non-Witness. Non-Witness. 
Mr. Andrews Mr. Jones Mr. Blaker 
Jones Reader Andrews 
Wed,, Reader Hay Jones 
Thurs., ’ Hay Farr Reader 
Fri., | as Farr Blaker Hay 
Sat., Blaker Andrews Farr 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


December 14, 1946 





British Government Securities 
Consols 4% 1957 or after 

Consols 24% .. 

War Loan 3% 1955- 59 P 

War Loan 34% 1952 or after 
Funding 4% Loan 1960-90 

Funding 3% Loan 1959-69 

Funding 2#% Loan 1952-57 
Funding 24% Loan 1956-61 : 
Victory 4% Loan Av. life 18 years .. 
Conversion 34% Loan 1961 or after 
National Defence Loan 3% 1954-58 
National War Bonds 24% 1952-54 .. 
Savings Bonds 3% 1955-65 - 
Savings Bonds 3% 1960-70 : 
Treasury Stock 24%, 1975 or after. . 
Guaranteed 3% Stock (Irish Land 
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Acts) 1939 or after cs 7 
Stock (Irish Land 


Guaranteed 23% 
Act 1903) .. 

Redemption 3% 1986-96 ve 

Sudan 44% 1939-73 Av. life 16 years 

Sudan 4% 1974 Red. in part after 
1950 ; 

Tanganyika 4%, Guaranteed 1951- 71 

Lon. Elec. T.F. Corp. 24% 1950-55 
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Colonial Securities 

* Australia (Commonw’h) 4% 1955-70 
Australia (Commonw’h) 3}% 1964-74 
*Australia (Commonw’h) 3% 1955-55 
tNigeria 4% 1963. ‘ 
*Queensland 34% 1950-70 . we 
Southern Rhodesia 34% 1961-66 .. 
Trinidad 3% 1965-70 - ee 
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Corporation Stocks 
*Birmingham 3% 1947 or after 
*Leeds 34% 1958-62 
*Liverpool 3% 1954-64 ; 
Liverpool 34% Red’mable by agree- 
ment with holders or by purchase JAJO! 130xd 
London County 3% Con. Stock after | 
1920 at option of Corporation ees > 
*London County 34% 1954-59 Al 
*Manchester 3% 1941 or after 
*Manchester 3% 1958-63 
Met. Water Board 
2003 Se r 
*Do. do. 3%, “B” 1934-2003 
*Do. do. 3% “E” 1953-73 
Middlesex Ec. 3% 1961-66 7 
*Newcastle 3% Consolidated 1957. . 
Nottingham 3% Irredeemable 
Sheffield Corporation 34% 1968 
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Railway Debenture and 
Preference Stocks 

Gt. Western Rly. 4% Debenture 

Gt Western Rly. 44% Debenture .. 
Gt. Western Rly. 5% Debenture 
Gt. Western Rly. 5% Rent Charge. . 
Gt. Western Rly. 5% Cons. G’rteed. 
Gt. Western Rly. 5% Preference 

















* Not available to Trustees over par. 
t Not available to Trustees over 115. 
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t In the case of Stocks at a prey the yield with redemption has been calculated at 


the earliest date ; in the case of other Stocks, as at the latest date. 
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